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COMMON LAW CONVEYANCING-SOME
INTRODUCTORY COMMENTS

Recent studies of American conveyancing have shown a
tendency to compartmentalize the process of land transfer
into stages: finding a property, financing its acquisition,
proving title to it, and closing the transaction. This certainly
helps clarify descriptive studies, but it diverts attention
from the deficiencies in the existing process.
The stages outlined are too neat and lack a sense of continuity. For example, between the finding and the closing
stages lie the drafting and execution of a contract of sale,
escrow instructions, a mortgage, and finally a deed. In
negotiating the terms of these documents, one of the
deficiencies found particularly in the residential conveyancing process is the lack of legal counsel for most of the parties
concerned. Provision of counsel would go far to improve the
quality of documentation and public records; title proof for
financing and acquisition would be facilitated as a result.
Yet, providing independent counsel is expensive (particularly when attorneys provide the advice) and perhaps unnecessary in the normal transaction.
Nonetheless, a recent report of a Special Committee on
Residential Real Estate Transactions of the American Bar
Association1 encouraged the provision of independent and
aggressive legal counsel to all parties to a residential
purchase transaction. It listed many of the possible conflicting interests between and among vendors, purchasers, lend-
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ers, brokers, and title insurers 2 and recognized that the
lender is the only party likely to employ an attorney in the
normal course of business. 3 Thus, one attorney, responsible to the lender contractually but conducting the conveyancing process for the indirect benefit of all concerned,
must avoid potential conflicts of interest, at least disclosing them as they arise.4 This system has obvious shortcomings. The full disclosure requirement, if strictly adhered
to, would lead to a continuous monologue on the legal pitfalls
of conveyancing; the alternative is a series of discreet silences.
In any event the attorney glosses over the difficulties endemic
in his role in the typical residential transaction. One survey
has revealed that 89 per cent of the attorneys surveyed
thought they represented the buyer; 22 per cent, the seller; 5
per cent, the broker; and 33 per cent, the lender. These responses, totalling nearly 150 per cent, indicate many respondents felt they were representing two or more parties. 5
One suggested solution to the lack of adequate counsel in
real estate transactions, the provision of one disinterested
counsel for all parties, was rejected expressly in the ABA
report. This solution would provide a less expensive conveyancing process, but would require the establishment of a
new type of legal professionalism, if not a new branch of the
existing legal profession. Some states show signs of implementing the system despite this disadvantage. The civil law
has already fully developed the idea of a multiparty counselor
and exhibits a tradition of disinterested but not aggressively
supportive counsel.
Conveyancing in any legal system aims at both title security and ease of transfer. To some degree these goals are
antithetic. In the common law conveyancing of the United
States, protection against title insecurity is provided by insurance, inducing a liquidity of transfer impossible otherwise.
In Britain and many other common law countries, the same
result is reached by the use of a property registry which
mirrors the state of a title and is used in place of the title
search commonly employed in the United States.
Id. at 9-12.
at 12.
re Kamp, 194 A.2d 236 (N.J. 1963).
5 Whitman, TransferringNorth CarolinaReal Estate Part II: Roles, Ethics,
and Reform, 49 N.C.L. Rev. 593, 604 n.41 (1971) [hereinafter cited as Whitman].
2

3 Id.
4 In
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In the civil law, the same objectives are achieved through
the use of a professional conveyancer known in civilian jurisdictions as a notary. This paper attempts to examine this
branch of the legal profession in order to provoke speculation about its adaptability to common law traditions. Detailed analysis of statutory implementation and regulation
is not its purpose.
HISTORICAL CONSIDERATIONS

Americans are accustomed to going to a notary for the
purpose of signing documents which, for some reason, must
be "notarized." The documents signed in the presence of
this official may not be in themselves vastly important 6 (e.g.,
an application for an automobile driver's license), and the
notary seldom knows the signature or its maker; therefore,
he cannot authenticate it. When the notary asks whether
the contents of the application or document are true and
correct, 7 a residual function of deterring fraud is performed.
Nonetheless, the notary today in the United States is a
pale shade of his former, historical self. Originally, a notary
was a man who could read, hence ofttimes a priest, and in
the Middle Ages always appointed by the Vatican. He was a
scrivener for the populace and the drafter of such important
documents as conveyances, marriage documents, and wills.8
In theory he was a disinterested adviser to various types of
contracting parties, an impartial scribe, and, at his peak, an
archivist of the documents which he drafted. A notarial
document was accepted as evidence as a matter of course.
There has always been a geographic element to the notarial function as well. The notary performs his work for a
district to which he is assigned and, at least initially, is a
resident. This insures a particular familiarity with the land
conditions of the locale, a type of knowledge originally useful to him in verifying the identity of parties appearing before him and their legal and financial capacity to convey the
parcel transferred. 9
6

See, e.g., N.Y. Exec. Law § 135 (McKinney 1972).

7 Id. § 130.
8 T. Plucknett, Concise History of the Common Law 227-28 (5th ed. 1956)

[hereinafter cited as Plucknett]; R. Brooke, Notary of England 11-12, 16 (9th
ed. J. Charlesworth 1939).
9 C. Cushing, Notarial Form Book xi-xix (1887) [hereinafter cited as Cushing].
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A major step in the English secularization of the notary
came in 1534 when Henry VIII, as part of his break with
the Church of Rome, made the application to the Vatican for
a notarial appointment a punishable offense. Henry appointed the Archbishop of Canterbury his delegate on notarial licenses.' 0 The functions of the English notary in conveyancing matters thereafter began a continuous, slow decline. Finally, in 1760 a group of notaries, the Worshipful
Company of Scriveners, brought suit against solicitors engaged in conveyancing." The solicitors' group was immodestly entitled the Society of Gentleman Practisers and their
courtroom etiquette may have carried the day. In any event
the high court decided that any solicitor could practice conveyancing. The competition between notaries and solicitors
which resulted from this decision accelerated the exodus of
the notary from the conveyancing trade.
Some 40 years later, the monopoly of English solicitors
on conveyancing was complete. In 1803 William Pitt the
Younger, as Prime Minister, had Parliament enact a statute
which conferred this exclusive right on the Gentlemanly
Practicioners. 12 This measure was not a response to their
qualities as conveyancers, but it was the quid pro quo to
Pitt's desire for an increase in the taxes then levied on conveyances. Thus, in England the triumph of the common law
conveyancers signaled the end of a tradition of civilian conveyancing by notaries.
In the United States, the scrivener-notarial tradition
never had much influence. In those areas with civilian
backgrounds, the dominance of common law conveyancing
was delayed, but ultimately its dominance was virtually to10 Id. See generally Donahue, Book Review, 84 Yale L.J. 167 (1974).
,I See Plucknett, supra note 8; Grain, Qualifications and Duties of Notaries
Public, 70 L. Soc'y Gaz. 2182 (1973) [hereinafter cited as Grain].
12 Precedents for the Conveyancer 3 (E. Scannell ed. 1970); B. Abel-Smith & R.
Stevens, Lawyers and the Courts 23 (1967). The notarial profession, however, did
not expire completely. There are 600 notaries today, the overwhelming majority of
which are solicitors. Grain, supra note 11. They apparently joined the enemy
rather than continue fighting or risk violation of the statute.
This historical sketch contains one further noteworthy aspect: English
notaries possess an international expertise. Originally versed in Latin, the
medieval lingua franca, they are today required to possess proficiency in one
foreign language and, since 1969, syllabus knowledge of another. Grain, supra note
11. With Britain's entry into the Common Market, their linguistic ability may
bring them back into some prominence. Customarily, 18 months of an English
notary's 5-year apprenticeship is spent in the mother country of his acquired
language.
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tal. Common law influence on conveyancing in the Mississippi Valley was complete in every state1 3 except Louisiana.
There the notary continued as a conveyancer throughout
most of the 19th century.
CONVEYANCING IN CIVILIAN JURISDICTIONS-THE Notaire
France
In France, as in many other continental countries, the
principal conveyancer is known as the notaire. 4 His functions, as in the common law countries, include acting as a
witness to the transfer of documents. In this and other
functions, the notaire, who is appointed by the state, acts
like a public official. The duties to execute and record transactions presented to him are mandatory; after accepting the
office of notaire, he may not refuse to draft a conveyance
when requested to do SO. 1 5 Once made, any acte notaire is
self-proving and is conclusive evidence of both its contents
and the underlying acts if subjected to the personal verification of the notaire.
The status accorded a notaire implies that in the performance of his duties, he acts for both parties, effectuating
the intentions of each. For Anglo-Americans accustomed to
an adversary system and client-oriented attorneys, this is
an unknown and somewhat suspect function. In France,
however, double representation gives rise to no conflicts of
interest because the notaire is truly acting for both parties;
they agree before he acts to have him embody their agreement in an acte notaire.
Just as the function of the notaire in the conveyancing
process differs from the Anglo-American pattern, so do the
documents. The Anglo-American contract of sale represents
an interim agreement; it prescribes certain standards of
performance and details a process undertaken to reach a
conveyance by the end of the executory period. This twostage documentation is unknown in France because the acte
notaire embodies a previously negotiated agreement arrived
at by the parties. The conveyance is accomplished in one
document, the acte de vente, or deed of sale. Once this is
13 L. Friedman, A History of American Law 148-56 (1973).
14 0. Kahn-Freund, C. Levy & B. Rudden, A Sourcebook on French Law 269
(1973); Thirlway, Conveyancing and Conveyancing Costs in France,111 Sol. J. 204
(1967) [hereinafter cited as Thirlway].
Is J. Merryman, The Civil Law Tradition 113-15 (1969).
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executed, the sale is perfected legally as between the par16
ties, the property and the price having been agreed upon.
Under the French Code civil, there need be no writing embodying this agreement, but oral agreements are much the
exception, as indeed they are virtually unenforceable. Parol
evidence is seldom admitted in French courts, and the
agreement would, of course, be unrecordable since only a
notarial document can be recorded. 17 This gives the notary a
virtual monopoly over conveyancing, but even with anotaire's
acte de vente executed, the title of the purchaser is only secure
against the vendor. Before the deed of sale is registered, the
purchaser's title can be upset by any other claimant first
registering an even later acte de vente with the Bureau des
Hypoth~ques.
The provisions of the acte de vente, taken together, give
the document an all-inclusive contractual and conveyancing
(in the Anglo-American sense) quality and are the work
product of activity undertaken during the common law's
executory period.' The first element is a recitation that the
parties appeared before the notary at a particular place.
The second provision identifies the parties with greater particularity: their names, marital status, addresses, occupations, and dates and places of birth. These preliminaries recited, the major portion of the document declares that the
parties purchase and sell the property, which is then physically described. If a dwelling unit is involved, a description
is given room by room, detailing the function of each, for
example, "a dwelling known as ... with three floors and a
cellar below; on the first floor, a dining room . . . ." Other
provisions of the acte de vente are a statement of the price,
the fact and means of payments, all servitudes known to the
vendor, and the results of the notary's inquiries of the local
planning office. The mention of a "beneficial" owner invokes
the statutory covenants of the French Code civil, just as
16 The bulk of the procedural description of French conveyancing is from
Thirlway, supra note 14.
'1

Id. at 206.

This importance attached to the acte de vente is paralleled somewhat by the
common law sales contract. By working an equitable conversion of the title to the
property, the Anglo-American contract signifies, in effect, that the sale is effectively executed on the contract date. Once executed, the property is already bought
and sold. Further memorialization of the transaction, in the form of a deed, is
unnecessary in many states if the purchaser takes possession under the contract.
The purchaser, an equitable owner under the contract, can mortgage his interest
and create less-than-fee interests, such as easements, out of his estate.
18
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similar words will invoke statutory warranties in both England and many jurisdictions in the United States.
To the Anglo-American conveyancer, the most startling
feature of the acte de vente is its recitation of the history of
the title to the property, extending back in time over 30
years. This section, the origine de proprigtg, condenses the
history, but is as lengthy as completeness necessitates. The
French deed of sale is therefore an amalgam of the abstract
of title and deed. From an Anglo-American perspective, the
acte de vente passes a precis of the title to successive beneficial owners, just as title deeds or cumulative abstracts do
under the common law.
In some American jurisdictions, attorneys usually close
both the parties' sale transaction and the buyer's mortgage
transaction simultaneously. In England the solicitors at
"completion" undertake in writing to close the mortgage in
accordance with the intent of the parties. In France, however, a vendor's lien arises and survives the closing as a
first mortgage.' 9 This lien takes account of the French practice of installment purchases, wherein the vendor receives
the purchase price in installments and retains this lien until
the full price is paid. In practice, however, the purchase
money is held by the notary pending a search of the local
registry of deeds. If no charges or encumbrances are discovered in the course of this search, then the monies held in
escrow by the notary are paid to the vendor. In AngloAmerican terms, this is a search conducted after the completion or closing. Although only name searches are possible
at the local registry, this is adequate since all entries in the
local Bureau des Hypoth~ques are expunged from the record
5 years after filing unless renewed. In France it is the registry, therefore, rather than the title, which purges itself. In
America marketable title statutes and curative acts serve
this function.
The parties each receive a master copy of the acte de
vente, which contains the notary's direction that public officials enforce the rights conferred by the document at the
insistence of the bearer. This direction is made in the name
of the state and no further court order is required. The notary
retains the original acte de vente, called a minute in his rec19 In Louisiana there are two types of notarial deeds, cash and credit deeds,
with warranties. S. Horn, Louisiana Notarial Manual and Study Guide 21 (1972).
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ords, and he may not part with it except by court order. The
notary's records, taken as a whole, are referred to as minutes
notaire. These archives are transferred to a successor,
thereby staying all the while under a notaire's care and direction, and can be referred to indefinitely.
The greatest amount of legal expertise is exercised by
the notairein compiling the 30-year title history. Thus, from
the notary, the purchaser can secure protection against registrable or recordable interests affecting the land or else
waive his right to object to the same. Moreover, the notary's
other functions in a conveyance protect against nonregistrable risks as well. For example, not only is the identity of the
parties established, but also the possibilities of fraud and
duress are reduced both by the notarial supervision of the
execution of the acte de vente and by the stakeholding by the
notaire. These are some of the traditional off-record risks of
any purchaser, often guarded against in the United States
by a policy of title insurance. There is much debate over the
value of such insurance today, and the empirical evidence
suggests that the insurable risk is quite low.2 0 In a notarial
system of conveyancing, the need for such insurance should
be reduced to the extent that the notary is able to investigate and eliminate similar risks.
Quebec
This Canadian province was originally established by notarial deed from the King of France to the Company of New
France. The appointment of the first notary there is unrecorded, but by 1663 Louis XIV had abolished the company's
partnership and assumed control of the colony. The Supreme Council, which govqrned in his name at Quebec, was
entrusted with the power to appoint notaries, although the
King also continued to do so2
In 1773 a royal order validated certain defective deeds
and commanded notaries to witness signatures, to describe
the land sold and the type of tenure given, and to state the
names, date, and consideration for the conveyance.2 After
France ceded Quebec to Great Britain in 1763, notarial prac20 Johnstone, Title Insurance, 66 Yale L.J. 492, 518 (1957); Note, The Title
Insurance Industry and Governmental Regulation, 53 Va. L. Rev. 1523, 1524-25
(1967).
21 Cushing, supra note 9, at xvii.
22 Id. at xix. A concurrent concern over notarial laxity in Louisiana will be
noted. See notes 58-59 infra and accompanying text.
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tice was retained in the parishes, although not in the English townships of the province. George III later condemned
certain loose notarial practices and enjoined notaries to
comply strictly with their ancient law. Victorian Canada
saw the establishment of a Quebec Board of Notaries to
police the profession and to curtail further abuses,2 and
while the English notary lost conveyancing as the mainstay
of his practice after the number of permissible conveyancers
was widened to include solicitors, the Quebec notary gained
the conveyancing monopoly as his own.2
The Quebec notary is law trained, specializing in noncontentious matters, and more particularly, in drafting landtransfer documents. 25 He acts as an official witness 26 to all
documents, keeping in his archives the original, or one original,2 7 which he can later prove in court as evidence. 28 Normally, the notary is selected by the buyer where the seller is
to receive the entire purchase price and, if not, by the seller.
Once selected, he will hold the closing; the lender will not
attend, as the notary will later secure the necessary signature from the bank.2 9
As a later discussion on Louisiana will show, the sequence of statutes governing the practice of notarial work
makes it clear that the original functions of the notary have
been modified. Historically, he was to act as a dispassionate
adviser to contracting parties, to transcribe faithfully their
agreements into documentary language, and to hold the
original of documents in his archives for safe keeping.3 0 The
first two functions-advising and drafting-are by nature
noncontentious legal work, but the third involves an extralegal service to private parties. It is quasi-public in nature, allowing both future parties interested in the documents and courts accepting them as evidence to rely on
their authenticity. Further evidence of the public service
aspects of notarial work can be found in the geographical
23 Cushing, supra note 9, at xx. See also H. Anger & J. Hansberger, Canadian
Law Real Property 7-9 (1959).
24 Phelan, The American Attorney and CanadianRealPropertyTransactions,1
Real Prop., Probate & Trust J. 185, 187 (1966) [hereinafter cited as Phelan].
25 Quebec Notarial Act, c. 70, §§ 2, 9(a) (1968).
26 Id.
§ 2(1).
27 Id. §§ 15(e)-(f).
28 Id. §§ 2(2), 55.
29 Phelan, supra note 24, at 188.
30 Cushing, supra note 9, at xi.
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monopoly which Quebec notaries were originally given 3 and
the rule that a notary may not dispose of or alienate "his"
32
records.
The traditional exercise of the advice-giving function is
difficult to harmonize with Quebec's enactment of a statutory
right to give adversary advice. The law provides that a party
to- a deed "may at his own expense require the services of a
second notary to act as adviser." 3 This provision is a negation
of the role of a notary as an impartial arbitrator, for it envisions adversary negotiations over the contract and deed. Even
more out of keeping with the traditional role is the provision:
"A notary who executes a deed shall not be obliged to inform
the contracting parties of any fact within his knowledge; he
shall not even be bound to declare debts of which he has
knowledge." 34 Hence, while the notary was once appointed to
his post because of his intimate knowledge of the locale he
served, the advisory role of the notary is presently reduced to
commenting on whatever provisions either party proposes to
insert in the document being drafted. 35
Having undermined the first, or advice-giving, function
of the Quebec notary, the second, or drafting, function was
correspondingly altered. Of course, certain forms and recitations must still be used in every notarial deed, giving essential information about the conveyance: its date, the identity
of the notary or notaries, and the identity of the parties. 36 As
an additional safeguard, every notarial deed must be read
37
aloud to the parties before its signing.
The third role of the notary, that of archivist, still remains for a deed drafted in minute, i.e., "one which a nofary
executes and must keep in his records so as to deliver copies
thereof or extracts therefrom." 38 In contrast, a deed en brevet is "one which the notary executes with one or more
31 There is also a geographical relation to notarial work in Louisiana. La. R.S.
35:2 (1964).
32 Quebec Notarial Act, c. 70, §
153-70 (1968); cf. id. 99 62-70. A different
approach is exhibited by Orleans Parish, Louisiana, where the notary's rights in
documents have been diminished by a centralized parish filing system.
33 Id. § 25; cf.id. § 32 (providing that no notary may draft any deed to which he
is a party or represents a party).
4 Id. § 6(1).
35 Id. § 41(1).
36 Id. § 44(1).
37 Id. 99 42(1)-(2).
38 Id. § 27.
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originals which he may deliver to the parties. ' 39 The latter
document is a concession to the necessities of modern conveyancing and a recognition that civilian deeds may be used
in common law jurisdictions outside the French parishes of
Quebec.
Louisiana
Notarial History
The first civilian government to follow military rule in
Louisiana was established on August 2, 1717, by order of
Louis XIV.40 The ruling council thus established was composed of, among others, a clerk who was ex officio the notary
of the colony. This order imbedded all the functions and
41
powers of the French Notariat in the Louisiana system,
including one feature still extant as late as 1930, to wit:
[T]he ability of the parties to an agreement to create
before him an authentic act making full proof of its
contents and conferring upon the Notary's certified
copy, the evidential effect of the original act.4
Thus, the notary came to Louisiana in his civilian guise and
under orders to maintain orderly, periodically bound records.4 3
Most early notaries were commissioned by the kings of
France or Spain. Many served under more than one regime,
and archives were handed down from notary to notary in
separate successions of Frenchmen and Spaniards." The
notarial work and records survived into the mid-19th century but became concentrated in a few hands. 45 A central
office for notarial records was established after the Civil
War, and a New Orleans Notaries Association was established in 1886.46 Gradually, the notarial and the legal profes39 Id. § 30.
4o Dart, The Legal Institutions of Louisiana,3 So. L.Q. 247, 258 (1918) [hereinafter cited as Dart].
41 See Dart, The Place of the Civil Law in Louisiana,4 Tul. L. Rev. 163-64 (1930).
42 Id. at 163-64. See also C. Fenner, Genesis and Descent of the System of Civil

Law Prevailing in Louisiana (1887).
43 Dart, supra note 40, at 258, 277. Royal decrees also provided for curative
orders for defective notarial work, inventories of deceased notary's archives, and
allowances for filing country private acts in the capital. Id. at 259.
44 R. Waldo, Notarial Archives of Orleans Parish I (1960).
45 Id. at II.
46 Id. at V. See also 1 R. Powell, Real Property 281 n.35 (1973), where it is said
that the State of Louisiana's Code of 1808 contained much Spanish law, especially
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sions fused; by Act 203 of 1938,47 the Orleans Parish notarial
custodian was required to be both a notary and an attorney.
Many attorneys also became notaries since notarial examinations were waived after admission to the bar.48
Statutory Provisions
Louisiana, originally a pure civil law jurisdiction, still retains much of its civilian tradition, but the function of the
notary has diminished in importance over the .years. Indeed,
the truly civilian notary has substantially disappeared, 4 9 although notaries still constitute a protected profession, holding office for life provided that they comply with the provisions of the state statute requiring renewal of their bond
every 5 years. 50
With regard to real estate, notaries not only have the
power within their several parishes to "make conveyances,"
but also all acts executed by them in conformity with
Louisiana Civil Code article 2234 "shall be authentic acts,"
capable of introduction as evidence. The multifaceted notarial function begins with a request to examine a copy of the
contract of sale to ascertain whether there has been compliance with all formalities of the law. The notary also explains the dangers of not searching title, checks on the identity of the parties, and makes certain that the conveyancing
documents give the marital status of all parties. 5 1 For males
this necessitates a statement of whether the party is single,
married, or a widower. For females a similar statement is
required in the document, but additionally, the Christian
and family name of the woman must be given, adding that
she is the "wife of or widow of. .... -52 For all parties full
Christian names, without initials, as well as the mailing addresses of all parties and witnesses, are required.53 For each
violation of these requirements, a fine of $100 is levied on
as to property rights; id. at 284-85, where the author states that local land law was
predominantly Spanish in origin. See also Sarpy, Book Review, 1 La. L. Rev. 248,

250 (1938).

47 La. Acts 1938, No. 203 (codified at La. R.S. 35:322 (1964)).

48 Brosman, Louisiana-An Accidental Experiment in Fusion, 24 Tul. L. Rev.
95, 98-99 (1948).
49 Title 35 of the Louisiana Revised Statutes of 1950 covers the work and
functions of the notarial office; its provisions still evidence the outline of the
notarial function in the civil law.
5o La. R.S. 35:71, 72 (1964); 1940-1942 La. Op. Att'y Gen. 2346.

5,La. R.S. 35:11 (1964).
52

Id.

53 Id. 35:12.
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the notary, one-half of that sum to be paid to the informer. 54
The notary also orders the title searches, executing the certificates for each name to be searched by the public registrar of conveyances and recorder of mortgages. All inscriptions on these certificates are called to the attention of the
examining attorney before the notary prepares the closing
sheet.
Just as in Quebec, 55 the function of the Louisiana notary
has quasi-public aspects, both in relation to the duties imposed and in the amount of government control over the
profession. The notary must, for example, see that the state
56
and local taxes on the properties conveyed have been paid.
In addition to prescribing these responsibilities, the state
also regulates notarial fees by statute. The courts, however,
57
have taken jurisdiction over questions of excessive fees.
The history of the Louisiana statutes governing notaries
shows the decline of the pure civil law notarial tradition.
For example, the requirement that the notary be a resident
of the parish he serves for 5 years prior to his appointment
has been deleted, 58 even though the concept of the civil law
notary dictates that he have familiarity with the area he
serves so that he can, through personal knowledge, attest to
the voluntary nature of the conveyance and the identity of
the parties. Traditionally, the civil law notary has been an
independent functionary, capable of impartial judgments
and acting as a disinterested third party standing between
the buyer and seller of real property. He was capable of
dispassionate advice to both and was liable to both. A 1920
statute,59 however, made it lawful for notaries who are
shareholders, directors, officials, or employees of a bank or
corporation to perform services for transactions to which
the institution is a party, notwithstanding their affiliation
with that institution. This statute is in opposition to civilian
thought, but brings Louisiana more in line with the rest of
the country.60 Further evidence of this continuing erosion is
54

Id. 35:13.

5- See text at note 32 supra.
56 1940-1942 La. Op. Att'y Gen. 2350.
57 Succession of Aronson, 168 La. 887, 123 So. 608 (1929); Succession of Alexander, 130 La. 7, 57 So. 534 (1912).
58 La. Acts 1886, No. 40, § 1.
59 La. Acts 1920, No. 62, § 1 (codified at La. R.S. 35:4 (1964)).
60 The question of fraud and employment was decided in Lacour v. National

Sur. Co., 147 La. 586, 85 So. 600 (1922). The Lacour case overruled several earlier
decisions.
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found in a 1917 opinion of the state attorney general, ruling
that notaries in country parishes are not required to keep
public records of acts executed before them, as parish recorders maintain such records. 61 Notarial training has suffered
comparably. Since 1964 applicants for notarial positions
have not been required to undergo written examination if
they are already members of the legal profession. Prior to 1964
each applicant was examined by a judge, but in that year a
board of examiners was set up for each notarial applicant, two
of the examiners being attorneys. Attorneys thus achieved
control over entry into the notarial profession and, not surprisingly, today many notaries are also attorneys. Their professional liability as attorneys remains distinct, however,
from any notarial liability.62 Qualifications for notaries in Louisiana presently require that the applicant be a resident of the
parish for which he seeks appointment; that he be qualified as
a voter in the parish he serves;6 that he post a bond of $1,000;
that he undergo a written examination; and finally, that he
receive, as a result of his written examination, a certificate of
competency which will then be forwarded to the Governor and
the senate.6
Orleans Parish
In Orleans Parish some special statutory provisions govern the work of notaries. Statutory changes over the years
demonstrate a concern for the number of notaries in the
parish, probably prompted by a desire to limit the number of
notarial practitioners, since maximum limits have been set
since 1890 when the number of notaries was only 100.
Dramatic increases occurred in the 1952-1973 period, when
the permissible number increased from 1000 to 1900.6 Most
of the qualifications for holding these positions are the same
as in other parishes, with the exception that an applicant in
Orleans must publish a notice of intent to apply for a notar66
ial commission.
61 1916-1918 La. Op. Att'y Gen. 709.
62 La. R.S. 35:191 (1964) outlines the procedures for becoming a notary. The
extent of a notary's professional liability is discussed in Succession of Michel, 225
So. 2d 480 (La. App. 4th Cir. 1969). The court noted, "It is clear that a notary public
is a public official separate and distinct from an attorney, and that he holds his
appointment from the Governor by and with the consent of the Senate." Id. at 484.
See also Stork v. American Sur. Co., 109 La. 713, 33 So. 742 (1903).
63 1946-1948 La. Op. Att'y Gen. 575.
64 La. R.S. 35:1, 191 (1964).
65 Id. 35:251 (Supp. 1975).
66 Id. 35:254.
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Early in the history of the Quebec notary, there was a
royal requirement that a notary bind into books those
documents executed with the intent that they be deposited
with the notary. Such notarial acts were referred to as
documents en minute. This was true also in Louisiana;
every year in which the notary received more than 50
documents en minute he was responsible for binding them.
If he passed on less than that number, he had to bind them
at least every 2 years. 67
In 1867 the Orleans Parish Office of the Custodian of
Notarial Records was established. 68 The custodian's initial
duty was to enforce the bindery requirement by reporting
violators of this requirement to the district attorney. Down
through the years, he might also receive the records of any
notary who voluntarily deposited them with him. But since
any notary might also assign his records to another notary
in his district, it is unlikely that many records found their
way into his hands.
In Orleans Parish the functions of the custodian have
been broadened by a compulsory filing requirement aimed
at eliminating the private property aspects of vital notarial
records. Now every deed or mortgage passed on by a notary
must be filed with the custodian, who assigns it a serial
number based on the date of its presentation. 69 The custodian then returns it to the notary for recording, and after
the Registrar of Conveyances returns the original to the
notary, the latter must return it to the custodian for final
deposit. Thus, the custodian is the keeper of the Orleans
Parish notarial records, all of which are now collected in his
central office.
This heightened power in the hands of the Orleans custodian appears to be one attempt to adapt the notarial function to the modern-day need for centralization of land records. No similar development has taken place in Quebec,
although in both jurisdictions there has been an amalgamation of the notarial and legal professions, complemented in
Quebec by a cadastral system of maps and in Louisiana by a
common law recording system.
67

Id. 35:329.

68 La. Acts 1867, No. 147, §§ 1, 3 (codified at La. R.S. 35:323 (1964)).
69

La. R.S. 35:323 (1964).
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THE EMERGENCE OF NEW CONVEYANCING AGENTS
The conveyancing services of the notaire help eliminate
risks which in common law countries must be ignored or
insured against.7 0 Although the archivist function of the
notary has been supplemented in the United States by the
recording and registry officers, his fidelity to expressing the
mutual intentions of both parties is still significant and may
produce more care in filling in and redrafting standard form
documents. Yet, the major contribution of the notary is to
assay the identity of the parties, their marital status, their
capacity to contract, and their willingness to do so. Eliminating these off-record risks would diminish somewhat the
need for expensive title insurance.
Despite the many advantages of the notarial system, in
some parts of the United States the emergence of new conveyancers, escrow agents, has taken place. 7'1 A shortage of
attorneys during World War II is advanced as one reason
for the growth in their popularity.7 2 The escrow agent's
work as a stakeholder of money and documents is a far cry
from the notarial functions exercised in the three jurisdictions just discussed. States in which these escrow agents
perform their services have recently been enacting regulatory legislation to supervise their conduct.7 3 This legislation
in at least one important commercial state, California,7 4 has
included provisions for resting control over professional
misconduct in the hands of professional bodies. The group is,
in other words, given the task of policing itself, a development paralleling the system in Quebec.
It might be profitable to merge the best features of both
the common and civil law systems to create a new type of
professional. Of course, this task would be an exceedingly
difficult one for legislation to accomplish since it must be
preconditioned on the attraction of the necessary personnel.
This might not be as difficult as first imagined because if
this brief history suggests anything, it is that the legal pro70 These are so-called off-record risks, i.e., those which a search of the public
records relating to land will not disclose. See Whitman, supranote 5, at 432, 439.
711Comment, The Independent Escrow Agent: The Law and the Licensee, 38 S.
Cal. L. Rev. 289, 290 (1965) [hereinafter cited as Comment].
72 B. Burke & N. Kittrie, The Real Estate Settlement Process and Its Costs
III-E-4-8 (1972). Although the presence of escrow agents is most felt in states with
civilian backgrounds, this does not appear to be more than a historical coincidence.
73 See notes 83-84 infra.
74 See note 89 infra.
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fession could train the necessary personnelY5 Notaries have
adapted to the legal professions in Britain and the United
States, as well as in Quebec and Louisiana. Real estate
brokers might, however, in some instances, want to perform
76
this additional function as an extra service.
The emergence of the escrow agent may, therefore, prove
a positive development for conveyancing, since it may be
that the notary can only perform his traditional functions in
a small and close-knit district. An adaptation of the traditional notary's role may be imperative if he is to function in
a modern city or society with its urban anonymity. A detailed examination of current escrow practice is necessary
to evaluate the feasibility of blending the best features of
both institutions.
ESCROW AGENTS
Escrow Practice
Purchasers and vendors of California property normally
"go into escrow" soon after they execute the contract of
sale, which is usually printed on a standard form. The parties must next agree on a set of instructions to the escrow
agent. In the Far Western States of the United States, these
agency relationships are nearly universal, although they
are not statutorily mandated and the reasons for their use
are unclear. The explanation may lie in the previously noted
shortage of attorneys during World War II 'or in the uncertain financing available to this capital-poor region of the
country, where the immigration of people without capital or
savings resulted in tight credit relative to demand. Or,
perhaps, without a formal ceremony called a closing, a less
formal replacement was needed.
75 The experience with training paraprofessionals for research and routine
matters is one sign.
76 We might, of course, choose a good many of the personnel providing services
for a real estate closing and hold the performance of their duties up to the
comparison test with the civilian notary.See Florida Bar Ass'n v. Fuentes, 190 So.
2d 748 (Fla. 1966). Real estate brokers, for example, have economic incentives to
serve both purchaser and seller in an attempt to effect the closing smoothly.
Stambler & Stein, The RealEstateBroker-Schizophreniaor Conflict of Interest,28
D.C. Bar Ass'n J. 16 (1961). A broker drafting a real estate sales contract is held to a
standard of "reasonable care and skill," not an attorney's skill, though some legal
knowledge may be required. Mattieligh v. Poe, 356 P.2d 328 (Wash. 1960). With
current attempts to "professionalize" the brokerage business, imposition of a
higher standard may be in the offing. See Cal. Bus. & Prof. Code § 10153.4 (Deering Supp. 1974).
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Often the escrow instructions will be drafted in a question and answer session with the broker interrogating the
parties. Cautious buyers will attach a set of agreed-upon
instructions to their purchase agreement which, hopefully,
will be consistent with the terms of the contract. The instructions themselves, however, constitute a binding contract and, if not in harmony with the contract of sale, will
generally supercede the purchase agreement to the extent
of discrepancies between the two.7 7 Since the real estate
agent is working for the seller (as a matter of law), the
buyer has the duty of reading the instructions' fine print to'
see that the two documents conform to one another.7 8 In
short, the presence of the instructions within the conveyancing process heightens the buyer's need for care and
counsel.
When the escrow instructions are submitted, it is customary for the buyer to put up some "earnest money,"
which is generally a sum determined by what the market
will bear; it is never a set amount.7 9 This takes the form of a
check made out to the escrow company. Escrow companies
are largely departments of banks and title companies, but in
southern California independent escrow companies are at
work as well. 80 Three quarters of the independents get their
business from brokers, with the smaller brokers tending to
use the smaller escrow companies.
The fee for managing an escrow account is evenly split
between buyer and seller. This fee has been determined by
the same formula for the past 20 to 30 years; it is a set
amount per party, plus another fee per thousand dollars of
the sale price per party. In 1971 for example, the fee was $50
per party, plus $1 per thousand per party. At such a rate,
the escrow account on a $25,000 house would cost $150. This
7 Ashburn v. Miller, 326 P.2d 229 (Cal. App. 1958); J. Miles, Home Buyer's
Guidebook § 5.02 (3d ed. 1970) [hereinafter cited as Miles].
78 Miles, supra note 77.
79 Id.

80 See Comment, supra note 71, at 291 n.17, stating that several independents
have grown up in the southern parts of California. In the North, the title companies' rates in 1965 were 12-15 per cent above southern California's rates: these
former rates include escrow services. Query whether this 15 per cent indicates the
worth of escrow services to the title companies, or whether escrows are used by
them as loss leaders to retain business. For the regulatory standards established
for escrow agents see Cal. Fin. Code §§ 17202-17202.1, 17205, 17407-11 (Deering
Supp. 1974). They may not give rebates or commissions. Id. § 17420. See generally
id. §§ 17000-654.
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is the rate for many independents, who are customarily
more expensive than major banks and title companies by as
much as $50.
Escrow companies may prepare form documents for use
in closing a transaction, but only when requested to do so by
one or more of the parties or their agents. The companies
are prohibited from using stock or specimen clauses, and the
blanks which they may fill in must be on forms "generally
81
printed and commonly used" in real estate transactions. It
should be noted that, on a volume basis, the escrow business
is quite lucrative. It is, in any event, pivotal in the conduct
82
of a title transfer.
Recent Escrow Legislation
In both California and Washington, legislation regulating
the conduct of escrow agents and escrows applies only to the
independent escrow agent and agency. 83 This means that
only about 20 per cent of all California escrows are affected
by the. regulatory laws, the majority being conducted by
banks, brokers, or title insurance corporations. In California
the independents brought suit, unsuccessfully alleging that
84
the law discriminated against them.
81 Between the independent escrow agents and the Los Angeles County Bar
Association, there is a written memorandum on the subject of the role of escrow
agents and lawyers in the real estate field. See Agreement Between the State
Bar of California and Escrow Institutes of California § 4(a), 7(c) (1966) [hereinafter cited as Agreement].
82 Id. Price wars among title insurance companies rely heavily upon escrow
rates as a major weapon. Printed tie-ins on the standardized documents offered for
use of the bar and brokers stabilize these business relationships to some degree.
83 In 1947 California adopted the California Escrow Law. See Cal. Fin. Code
§§ 17000 et seq. (Deering Supp. 1974). The regulations set forth therein, as well as
the regulations adopted by the Cominissioner of Corporations pursuant to authority conferred on him by the law, apply only to independent escrow agents. The
regulations do not apply to banks, trust companies, building and loan or savings
and loan associations, insurance companies, attorneys not engaged in the conduct
of an escrow agency, title companies, or those licensed by the Real Estate Commissioner if they are performing acts in the course of or incidental to the real estate
business. Id. § 17006.
The State of Washington did not enact its Escrow Agent Registration Act until
1965. See Wash. Rev. Code Ann. §§ 18.44.010 et seq. (Supp. 1974). Like the California law, the Washington statute applies only to independent escrow agents.
Banks, trust companies, mutual savings banks, savings and loan associations,
credit unions, insurance companies, title insurance companies, lawyers engaged in
the performance of their professional duties, and real estate agents or brokers
acting in the course of a real estate transaction are not governed by the statute.
Id. § 18.44.020.
84 This 1972 suit sought a declaratory judgment that the Escrow Law and
regulations pursuant thereto were unconstitutional. One of the plaintiffs' contentions was that the regulations were invalid because they applied to less than 20 per
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California's independents must be corporations; 5 Washington's need not be. 8 6 In Washington brokers may not
handle escrows for profit in the course of a real estate conveyance.8 7 Independent escrow agents must be bonded in
both states 8 as must each escrow agency in California. In
Washington, however, only the agent need be licensed and
bonded. 9 These bonds run to the state and to anyone haycent of escrow transactions. The court rejected this contention and held that the

legislature could reasonably create so many exceptions because others conducting
escrowed transactions were already sufficiently controlled by virtue of the existing statutes regulating their businesses or professions. Escrow Institute v.
Pierno, 100 Cal. Rptr. 880 (Cal. App. 1972).
85 Cal. Fin. Code § 17200 (Deering 1964). Escrow agents must be licensed for the
purpose of conducting an escrow agency by the Commissioner of Corporations.
When an applicant files for a license he must deposit with the commissioner a
$10,000 licensing bond, which may or may not be a cash bond. Cal. Fin. Code
§ 17202, 17202.1 (Deering Supp. 1974). This bond runs "to the state for the use of
the state and of any person who has cause against the obligor bond under" provisions of the escrow law. Id. § 17202. It has been argued that the bonding requirements are too low to protect adequately the deposit ofpublic money held in trust by
escrow agents. It has been estimated that the average licensee usually has about
$300,000 of escrow funds on deposit. See Comment, supra note 71, at 293.
6 Independent escrow agents in Washington need not be corporations. Individuals and partnerships are eligible for licenses as escrow agents. Wash. Rev.
Code Ann. § 18.44.010(5) (Supp. 1974).
87 This is the one significant difference between the Washington law and the
California law. In Washington real estate agents and brokers may not receive
compensation for escrow services. This is not the case in California.
8 Cal. Fin. Code § 17202 (Deering Supp. 1974); Wash. Rev. Code. Ann. § 18.
44.050 (Supp. 1974). Concern over the amount of the bond in California may be
unwarranted because every employee, officer, director, and trustee who has access
to money or negotiable securities in the possession of the escrow agent must also be
bonded. This is so even if the director or trustee is not compensated. This bond
indemnifies the escrow agent against loss of money or property. Cal. Fin. Code
§ 17203.1 (Deering Supp. 1974). The Commissioner determines the amount of the
bond on each employee and the aggregate amount of the fidelity bond in proportion
to the average monthly escrow liability.
Since the fidelity bond runs to the corporate agent, its practical function is
similar to that of conventional indemnity insurance. A party who sustains a
loss, as a result ofthe wrongful handlingof money orproperty by an officer or
employee of the agent, enters his claim and brings suit if necessary against
the agent. The bonding company, being surety on such claim, is subrogated
to the rights of the agent for recovery over against the officer or employee
who is at fault.
Comment, supra note 71, at 295. In addition, the Commissioner of Corporations
may at any time require a licensee to file an additional bond if he deems it
necessary. Cal. Fin. Code § 17203.2 (Deering Supp. 1974).
Section 17205 specifically provides that "any person who sustains an injury
covered by an escrow agent's bond may bring an action in his own name upon the
bond for the recovery of damages" within 2 years from the time of injury. Id.
§ 17205. If an action is commenced on the escrow agent's bond, the Commissioner
may require that a new bond be filed, and whenever there is any recovery in an
action on the bond, a new bond is required. Id. § 17206 (Deering 1964).
89 In Washington only one type of bonding is required. When an applicant files
for an escrow agent's license, he must satisfy the Director of the Department of
Motor Vehicles that he has obtained a fidelity bond providing fidelity coverage on
the applicant and on each officer and employee of the applicant engaged in escrow
transactions. This bond must be a primary commercial blanket bond or its equivalent, and it must provide coverage in the amount of $200,000. Wash. Rev. Code Ann.
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ing a legal claim on them. Otherwise, the escrow agent must
be shown to have been negligent before recovery is allowed
against him.9 0
The Role of the Escrow Agent
Paid by both parties, escrow agents work only to carry
out the instructions of both parties. Their main advantage
is in eliminating the necessity of a time-consuming closing
and they may perform many and varied functions, among
which are
(1) paying off an existing loan;
(2) the determination of adjustments and proration of
taxes, interest payments, and insurance premiums;
(3) the assignment of leases;
(4) the drafting and recording of documents;
(5) obtaining termite reports;
§ 18.44.050 (Supp. 1974). Thus, the amount is unrelated to the amount of public
money held in escrow. According to an opinion of the Washington Attorney
General, this bond requirement for escrow agents is inapplicable to applicants for
registration who are individuals or partnerships not having any officers or
employees. 1965-1966 Wash. Op. Att'y Gen. 58. It would appear then that escrow
agents of this nature are not required to be bonded at all. Section 18.44.090 seems to
indicate that the Director may accept another type of indemnity insurance
in lieu of the fidelity bond. Even after an escrow agent has obtained a bond and
received a certificate of registration from the Director, it may not engage in
the business of handling escrow transactions unless the transactions are handled
by an agent licensed as an "escrow officer." Wash. Rev. Code Ann. § 18.44.200 (Supp.
1974). To obtain such a license, the applicant must have had at least 1 year of
full-time experience in handling escrow transactions and must pass an examination promulgated by the State Escrow Commission. Id. §§ 18.44.220 to -.230. In this
examination the officer is tested on his knowledge of (1) the English language, (2)
his understanding of the principles of conveyancing, (3) his understanding of the
obligations between principal and agent, and (4) his understanding ofthe meaning
and nature of encumbrances upon real property. Id. § 18.44.240.
90 Moreover, an escrow agent may not make use of an exculpatory clause
whereby it relieves itself of liability for negligence. See, e.g., Akin v. Business Title
Corp., 70 Cal. Rptr. 287 (Cal. App. 1968). In that case, as part of the purchase price of a restaurant, plaintiff-seller received a note secured by a chattel
mortgage on personal property in the restaurant. Defendant undertook the recordation of the chattel mortgage. This mortgage was erroneously recorded in the
wrong county. The buyer went bankrupt; the erroneous recording rendered the
plaintiff's mortgage invalid. Plaintiff sued defendant escrow company and recovered judgment for the value of the mortgage plus interest. An exculpatory clause
in the escrow agreement purported to insulate the company from all liability for its
own negligence. Such a clause had been ruled valid in the earlier case of Simmons
v. Bank of America, 323 P.2d 1043 (Cal. App. 1958). Here, however, the court found
the exculpatory clause invalid. The court reasoned that escrow transactions affect
the public interest, that the escrow company performed an important public
service, and that the escrow company possessed a decisive advantage of bargaining strength.
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(6) paying the broker's commission;
(7) paying off the seller's liens or encumbrances;
(8) checking the title report against the escrow requirements; and
(9) the disbursement of other escrow funds.
Some of these functions involve transactions normally
handled by lawyers. The independent escrow agents in
California have an agreement with the bar, whereby the
independent agents are permitted to perform certain legal
functions.9 1
Unfortunately, the standard of care expected of escrow
agents has not been as specifically delineated in the legislation as it has been for notaries. Thus far, only a very circumstantial and ad hoc standard of conduct is provided by
the jurisdictions involved, a sign perhaps that the courts are
dealing with an unknown quantity. In Andersen v. Northwest Bonded Escrows, Inc.,9 2 the escrow agent was sued for
negligent failure to advise the vendors-mortgagees of the
dangers of not recording the mortgage. Rejecting the es91 See Agreement, supra note 81.
92 484 P.2d 488 (Wash. App. 1971); cf. National Bank v. Equity Investors, 506
P.2d 20 (Wash. 1973), where a lender decided to foreclose its security interest in an
apartment construction project. The seller, whose interest had been subordinated
to the lender's deed of trust, claimed that the escrow agent exceeded its authority
when he had seller sign supplemental instructions with that effect. The lower
court found the escrow agent guilty of negligence in failing to advise the seller of
the legal consequences of the subordination. The Supreme Court of Washington
reversed, holding that there was no breach of the escrow agent's fiduciary duties.
The seller had already signed a deed of trust with a rider declaring the seller's
interest to be junior to that of the lender. The subordination agreement which the
seller signed was clear and unambiguous; and the seller, who had had the advice of
an attorney, was knowledgeable of the workings of real estate transactions.
Moreover, there was no fraud, deceit, or coercion by the escrow agent.
Rejecting the argument that the agent was negligent in failing to inform the
seller of the import of the subordination agreement, the court noted:
If Transamerican had presumed to give McDonald legal advice, it would
have violated to [sic] basic professional precepts: The practice of law by an
unauthorized and unlicensed person, and the intrusion of one professional
consultant upon the affairs of another without the latter's knowledge and
consent.
506 P.2d at 36. In Burien Motors, Inc. v. Balch, 513 P.2d 582 (Wash. App. 1973), a real
estate broker was held liable to a lease assignee for drafting the lease assignment
papers without disclosingthe adverse zoning status of the leased realty. It was no
defense that the real estate broker had engaged in the unauthorized practice of
law by drafting documents. The court imposed the same fiduciary duty on the real
estate broker which would be owed by an attorney to one of his clients. Citing
Andersen, the court noted that the duties of an attorney in practicing law are also
the duties of one who without a license and in violation of the statute requiring a
license for the practice of law, nevertheless, undertakes to do so by drawing a legal
instrument. Id. at 586.
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crow agent's contentions that an escrow agent is required to
do only what he has been told to do, the court held that the
legal services rendered by an escrow agent constituted the
practice of law and are not the services of a mere scrivener.
Consequently, in performing these functions, the escrow
agent must act in accordance with the standard of care,
skill, diligence, and knowledge commonly observed by the
reasonably careful and prudent lawyer in the state.
The fact that one person performs legal services for two
people who have clearly adverse interests would appear to
raise conflicts of interest problems. That would certainly be
the case if an attorney did the same thing without full disclosure of his mutual agency. This dilemma might indeed
confront the escrow agent today if he were vested with discretion and failed to make pertinent disclosures. The role of
the escrow agent is in theory, however, purely ministerial;
its duties are defined by the instructions it receives. Normally, he is responsible only for the damages proximately
resulting from a breach of those instructions or from exceeding the authority they confer on him. Unlike the civil
law notary, the escrow agent does not advise his clients; his
role is purely neutral. The following points concerning escrow practice made in a pamphlet 3 published by the Title
Insurance and Trust Company of Los Angeles stand in
sharp contrast to the traditional role of a notaire:
(1) The escrow officer "must not attempt to give advice of
any sort. He must follow the specific instructions of the
'9 4
parties-doing no more and no less.
(2) "The escrow officer must do only what is authorized in
such instructions."9 5
(3) The escrow officer must not engage in unnecessary
conversation, as it "may bring up questions that the parties
have never agreed upon, and may jeopardize the entire trans96
action."
(4) "Another document frequently called for by a prudent
buyer is an off-set statement from the tenant in possession of
93 Title Insurance and Trust Company of Los Angeles, A General Discussion of
Escrows (1969).
94

Id. 3.

95 Id.

4.

96 Id.

9.
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the property.... This is another item that should never be
'97
suggested by the escrow officer.
The courts also perceive the escrow agent's role as a nondiscretionary one, requiring strict compliance with the instructions and nothing more. Liability is generally imposed
only when the escrow agent fails to comply with his instructions or exceeds the authority conferred thereby 8 The Andersen case is one of the few instances where an escrow agent
was held liable for omitting stipulations not expressly required by the instructions. It is, of course, possible to distinguish the decision by viewing the agent's negligence, the
failure to record a mortgage, as a breach of promise implied by
the escrow instructions and made customary by local practice.9 9 Where, however, by virtue of his position as escrow
agent for two related transactions, the escrowee knows that
the seller will make exorbitant profits from his sale, the agent
is under no duty to disclose the fact to the buyer. 1°° Nor, for
example, is an escrow agent held liable for failingto disclose to
the plaintiffs-purchasers the fact of an allegedly usurious
transaction whereby the $135,000 first trust deed against the
real property the plaintiffs were purchasing secured only a
$100,000 loan. In Lee v. Title Insurance & Trust Co.,1' 1 the
court held that an escrow agent is not under a fiduciary duty
to go beyond the escrow instructions and to notify each party
to the escrow of any suspicious fact or circumstance which has
come to his attention and which could conceivably affect one
party. The court was concerned that such a requirement
would place the agent on the horns of a dilemma; he might
disclose the information, running the risk of a suit for interference with contractual rights, or choose to conceal the knowledge and risk a suit for breach of his fiduciary duties. It is
similarly held that when a straw man is used, failure to
disclose the name of the true owner is not a breach of a
97 Id.
24.
98 Failure by an escrow agent to follow instructions constitutes a breach of his
fiduciary duty and makes him liable for the resulting damages. Tucson Title Ins.
Co. v. D'Ascoli, 383 P.2d 119 (Ariz. 1963); Gibraltar Escrow Co. v. Thomas J. Grasso
Inv., Inc., 421 P.2d 923 (Ariz. App. 1966).
Il Upon an escrow holder's breach of an instruction that it had contracted to

perform or of an implied promise arising out of an agreement with buyer or seller,
the injured party acquires a cause of action for breach of contract. Amen v. Merced
County Title Co., 375 P.2d 33,25 Cal. Rptr. 65 (1962). An action for failure to comply
with instructions is on a written contract. E.g., Harriman v. Tetik, 366 P.2d 486,

17 Cal. Rptr. 134 (1961).
100 Blackburn v. McCoy, 37 P.2d 153 (Cal. App. 1934).
101 70 Cal. Rptr. 378 (Cal. App. 1968).
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fiduciary duty. 0 2 As the court said in Cunninghamv. Security
Title Insurance Co.:103
The escrow instructions constitute the full measure of
the obligations assumed by the escrow holder and owing
to the parties. Hence, a general agent's duty of disclosure does not extend to an escrow holder as such, who is
not required to give a party to the escrow arrangement
any information which he has but which, under the
escrow instructions,
he is not duty bound to forward to
°4
such party.1
Both the above cases seem to limit the implications of the
Andersen holding. While the decisions describe an escrow
agent as an agent for both parties up until the time that the
escrow conditions are met, 10 5 this relationship is at most
limited, the authority of the agent being strictly circumscribed by the escrow instructions. Other cases define the
agent's role as that of a trustee with fiduciary duties owing to
10 6
the principals.
After the escrow conditions have been fulfilled, the escrowee becomes an agent of the sellers with respect to the
purchase money and of the purchasers with respect to the
documents deposited. The rule is most often applied when
the escrow agent absconds with the escrow funds. If, at the
time the escrow agent absconds, all the escrow conditions
have been met, the loss will fall upon the seller. 0 7 Conversely, the purchaser will suffer the loss if the agent
absconds before the escrow conditions are met.1 0 8 Of course,
if the loss is occasioned by an act or omission of one of the
principals to the escrow, the loss must fall on that party.' °9
While theoretically the escrow agent serves both parties,
the novice real estate purchaser, unrepresented by counsel,
may still be at a severe disadvantage. Because the escrowee's agency is so dependent upon the instructions he
receives, the drafting of those instructions becomes of
Bice v. Stevens, 289 P.2d 95 (Cal. App. 1955).
50 Cal. Rptr. 724 (Cal. App. 1966).
104 Id. at 726.
105 Todd v. Vestermark, 302 P.2d 347 (Cal. App. 1956).
108 Colonial Say. & Loan Ass'n v. Redwood Empire Title Co., 46 Cal. Rptr. 16, 18
(Cal. App. 1965).
107 Lechner v. Halling, 216 P.2d 179 (Wash. 1950).
108 Angell v. Ingram, 213 P.2d 944 (Wash. 1950).
109 Majors v. Butler, 221 P.2d 994 (Cal. App. 1950).
102
103
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paramount importance. A purchaser who is largely ignorant
of real estate transactions may have no idea what instructions should be presented to the escrow agent. For example,
an offset statement is said to be a document which a prudent buyer will ask for, but the escrow agent is not to advise
the purchaser to request such a document. Absent independent counsel, who is to advise the purchaser? As we have
seen, the escrow agent seldom is present at the drafting. It
has been suggested that an attorney act for both parties as
a neutral and disinterested escrowee, who would perform
purely ministerial duties under current case law.110 There
are pitfalls in this approach, however, since, if the lawyers
were to give advice to the purchaser, conflicts of interest
problems would surely arise unless there were full disclosure of each conflict. Moreover, in selecting an escrow agent,
the purchaser is often referred by a real estate broker, who
frequently has a continuing relationship with a particular
escrow agent. If the latter agent were to recommend that
the purchaser take certain time-consuming steps, his relationship with the broker, who is interested in fast, efficient
transfers, might be jeopardized.
Because of his obligation fully to disclose conflicts of interest in cases of mutual agency, the title attorney would
make the ideal escrowee. His professional canons would
provide him with an incentive to disclose the legal consequences of each step during the conveyancing process. His
professional training more than qualifies him as well.
If the bar will not assume this role in escrow transactions,
the state legislatures might seek to "professionalize" the escrow agent by increasing the educational requirements
necessary for obtaining a license to conduct an escrow business and then increasing the escrow agent's liability, expanding it until it more closely approximates that of the civil law
notaire. Undoubtedly, this would raise somewhat the costs of
doing business as an escrow agent, but the offsetting advantages in providing the unrepresented buyer with counsel as
cheaply as possible and in the form of disinterested advice,
more than compensate. The increased business risks could be
insured against, and the current California escrow fees would
become money well spent.
110

Whitman, supra note 5.
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CONCLUSION-SUGGESTED MARRIAGE OF ESCROWEE
AND NOTARIAL FUNCTIONS

Title losses attributable to frauds and forgeries pose a
particularly difficult problem for conveyancing systems
based on recording laws, e.g., abstracting and title insurance
systems. They are practically impossible to prevent. The
abstracter or title insurer rarely sees the parties to a sale,
and if he does, it is usually at the closing-certainly long
after the sales contract has been signed. The escrow agent,
on the other hand, enters the transaction much earlier. As
agent for both parties, he is in a good position to give impartial advice to them and to certify their identities, thus reducing the risks of ill-considered contracts as well as forgery
and fraud. It is submitted that some of the functions of the
civil law notaire could be successfully engrafted onto the
role of the escrow agent. Specifically, the escrow agent, by
statute, might be empowered to serve a given geographic
area, giving paralegal advice on an impartial basis prior to
the execution of the sales contract. He might further be
empowered to certify the identities of the parties to the
documents and to inspect the parcel in question for evidence
of implied easements and equitable interests. Since he is the
one charged with the transmission of the documents from
vendor to purchaser, as well as from the purchaser to the
mortgage lender, the escrow agent seems particularly well
suited to undertake all these tasks. In certifying the identities of the parties, the agent could rely on his personal
knowledge and observation, the affidavits of identification of
witnesses known to him, or documents presented by the
parties themselves. The person defrauded by a forged instrument would acquire a right of action against the certifying agent, and this class of risks would be removed from
those now covered by title insurance and not at all covered
by abstracts.
Mandating by statute that the escrow agent's role be
more closely patterned after that of the notaire has certain
other advantages as well. In the long run, the agent would
be able to advise both parties about the advisability of provisions in the documents the drafting of which he supervises. This would protect the title to the property by encouraging better thought out and more carefully drafted
sales contracts and deeds. In addition, an agent-notaire,
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along with his successors in office, would be able to maintain
all the documentary records to a title on a tract or parcel
basis. This should avoid the errors of misindexing and faulty
title searches, which together cause the bulk of what losses
do occur in the realty conveyancing systems where loss records are available (e.g., in title insurance systems).
The increased ability to prevent frauds, forged documents, and duress in the execution of documents, along with
the probability of greater care in the drafting of documents
before their execution by the parties, more than warrants
the statutory expansion of the duties of escrow agents.
Jurisdictions which use escrow agents would, therefore, do
well to consider implementing these expansions in their
role.

